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DOL CLASS EXEMPTION

On Dec. 31, 2003, the Employee Benefits Security Administration of the Department of
Labor (“DOL”) published the final Class Exemption for the Release of Claims and Exten-
sions of Credit in Connection with Litigation, PTE 2003-39.

Understanding DOL’s New Class Exemption for the Release of Claims and
Extensions of Credit in Connection With Litigation

By Marc MacHiz, NELL HENNESSY, AND
CHRISTOPHER CAPUANO

n broad terms PTE 2003-39' provides relief for re-
I leases of litigable claims and associated extensions

of credit by plans and plan fiduciaries, subject to a
fairly straightforward array of conditions. While the
problem addressed by the exemption is nothing new,
the wave of securities and ERISA litigation brought
against both corporations sponsoring plans holding
large blocks of employer stock and corporate insiders
associated with those companies made manifest the
need for the exemption.

At the heart of the exemption’s conditions is the re-
quirement that the claims addressed be settled by an in-
dependent fiduciary. The role of an independent fidu-

! PTE 2003-39, 68 Fed. Reg. 75,632, 12/31/03
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ciary in settling claims against parties in interest can be
delicate, especially when the actual or potential defen-
dants are the plan sponsor and its officers and directors
who are directly or indirectly responsible for the inde-
pendent fiduciary’s appointment. Nevertheless, the De-
partment has placed its faith in the integrity of indepen-
dent fiduciaries. How well they do their job will deter-
mine, in large measure, the public’s confidence in the
integrity of our pension system.

This article will analyze both the literal and practical
consequences of the DOL’s decision to issue the exemp-
tion in its current form. Consistent with DOL’s usual
practice in issuing an exemption, it declined to opine as
to the circumstances under which a settlement would
give rise to a prohibited transaction.? Nevertheless, a
practical understanding of the exemption requires
some discussion of the sorts of transactions where its
application might be needed to avoid liability.

This article will discuss the transactions for which the
exemption may well be necessary, and the conditions of
the exemption. We will highlight some of the policy
choices made by the Department in revising the exemp-
tion to respond to comments. Finally, relying on our ex-

21d. at 75,633.

COPYRIGHT © 2004 BY THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, D.C. 20037  ISSN 1069-5117



perience with the role of independent fiduciaries set-
tling litigation, we will go beyond merely describing the
exemption to offer our views of some of the practical
considerations that plan fiduciaries who appoint inde-
pendent fiduciaries and independent fiduciaries them-
selves can expect to encounter, particularly in the con-
text of securities fraud and related ERISA allegations.

Where is the Prohibited Transaction? What Transactions
are Exempt? By its terms PTE No. 2003-39 provides re-
lief retroactive to Jan. 1, 1975, for violations of
§§ 406(a) (1)(A), (B) and (D) of the Employee Retire-
ment Income Security Act, and the taxes imposed by
§§ 4975(a) and (b) of the Internal Revenue Code, by rea-
son of L.R.C. §§4975(c)(1)(A), (B), and (D). Relief is
provided for two types of transactions. An exemption is
provided for releases of claims by a plan or plan fidu-
ciary “‘against parties in interest in exchange for consid-
eration, given by, or on behalf of, a party in interest to
the plan in partial or complete settlement of the plan’s
or the fiduciary’s claim.”® An exemption is also pro-
vided for extensions of credit in connection with such
settlements where the party in interest agrees to make
payments over time in settlement of such a claim. As a
threshold matter it is fair to ask whether the transac-
tions addressed by the exemption really give rise to pro-
hibited transactions that require the relief offered by
the Department.

The Department of Labor has held that a transaction
prohibited by § 406(a) will occur when a plan fiduciary
causes a plan to release a claim against a person who is
a party in interest at the time of the settlement. In the
Department’s view, such a settlement involves “an ex-
change of property (a chose in action) between such
[plan] and parties in interest as described in section
406(a) (1) (A).” * Similarly, a fiduciary who causes a plan
to release claims against himself or his affiliates, or a
person with respect to whom the fiduciary has an inter-
est that could affect such person’s judgment, will likely
be found to have violated § 406(b) of ERISA.® Appoint-
ment of an independent fiduciary to act for the plan
will, of course, avoid the § 406(b) violation, so the ex-
emption does not provide relief for violations of
§ 406(b). An exemption, however, is necessary to avoid
a violation of §406(a). In Opinion 95-26A the DOL
opined that the exemption for necessary services,
§ 408(b) (2), could, in appropriate circumstances, pro-
vide the requisite exemption where the release was
granted “solely to resolve claims arising out of the per-
formance of an underlying service arrangement.”® Im-
plicit in the A.O., however, was that the release of some
other kind of claims against parties in interest would re-
quire a new administrative exemption.”

3 68 Fed. Reg. 75,639

*DOL Opinion 95-26A, 1995 ERISA LEXIS 38 at *7
(10/17/95).

51d. at *10.

6 1d. at *7-*8.

7 Other situations may already be covered by existing ex-
emptions. The preamble to the exemption lists the correction
of a prohibited transaction that complies with § 4975(f) (5) of
the Internal Revenue Code, reimbursement of a plan without a
release of the plan’s claim; settlements authorized by the De-
partment pursuant to PTE 94-71 (settlements resulting from an
investigation of an employee benefit plan conducted by DOL);
and judicially approved settlements where the Labor Depart-

Less clear is whether releasing claims that a fiduciary
might bring to recover assets for a plan as a result of
breaches of ERISA’s fiduciary duties would give rise to
a prohibited transaction. If such claims are viewed as
the claims of the plan against the party in interest, then
the analysis is identical to the release of non-ERISA
claims belonging to the plan, as set out above. But, as
the DOL acknowledges in the preamble to the Exemp-
tion, "ERISA civil actions for breach of fiduciary duty
may only be brought by participants, beneficiaries, fidu-
ciaries, and the Secretary of Labor,” not by the plan.® It
is arguable that the release of a fiduciary’s right to bring
such a claim is not tantamount to the release of a plan’s
claim.® The Secretary of Labor at least would likely ar-
gue that she is not bound by such a settlement, and
could still bring a claim on behalf of a plan after the fi-
duciary settled his claim.'® Nevertheless, where the fi-
duciary settling the claim was specifically empowered
by the governing plan documents to take action on be-
half of the plan, a release by a fiduciary might very well
bind other fiduciaries and the participants and benefi-
ciaries. This is because these parties can be viewed as
suing derivatively for the plan, so a settlement by the
plan’s fiduciary might well amount to a de facto release
of a claim that should be thought of as the plan’s claim,
even though the plan cannot bring it in its own name.
Thus, arguments can be made pro and con as to
whether settlement of an ERISA fiduciary breach claim
gives rise to a prohibited transaction.

In issuing the exemption, however, DOL has cut this
Gordian knot by modifying the final class exemption so
that it applies by its terms to the release of claims by
both the plan and a plan fiduciary. It has left for another
day the question of whether these settlements are pro-
hibited transactions at all. As a practical matter, plan fi-
duciaries forced by circumstances to take a position on
the impending settlement of ERISA claims to recover
assets for a plan brought against parties in interest will
want to leave this debate to academia and assure that
the conditions of the exemption have been met. The
goal of settlements is the end of litigation, not the pro-
duction of new and interesting issues to litigate.

Similarly “interesting” is the question of whether the
plan has securities claims where a 401 (k) plan acquires
employer stock in a company alleged to have commit-
ted securities fraud. It is the premise of the DOL exemp-
tion, and indeed its inspiration, that these claims belong
in some measure to the plan, and not merely to the in-
dividual participants. In the preamble to the proposed
exemption the Department explained that ‘““a number of
informal inquiries regarding the settlement of class ac-
tion securities fraud cases where the plan and/or its par-
ticipants are shareholders” caused the Department to
determine that a class exemption would be appropri-
ate.!! At least where the participants exercise some

ment or the Internal Revenue Service is a party pursuant to
PTE 79-15.

8 68 Fed. Reg. at 75,633

9 See Beck v. Levering, 947 F.2d. 639, 642 (2d Cir. 1991).

10 See, e.g. Herman v. South Carolina Nat’l Bank, 140 F.3d
1413, 1424-1426 (11th Cir. 1998). (Secretary of Labor held not
in privity with a class of plan participants, and not bound by
their settlement of a fiduciary claim to recover losses for the
plan pursuant to § 502(a) (2) of ERISA.)

11 Class Exemption for Release of Claims and Extensions of
Credit in Connection with Litigation, 68 Fed. Reg. 6953, 6954
(proposed Feb. 11, 2003).
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control over the acquisition or sale of an interest in em-
ployer stock or an employer stock fund in such a plan,
it is possible to argue that the participants have stand-
ing to assert securities claims, either in lieu of or con-
currently with the plan itself. One court decided that a
401 (k) plan trustee (rather than each individual partici-
pant) could file a claim with the settlement administra-
tor in connection with a settled securities fraud class ac-
tion that treated each decision by a plan participant to
buy into a unitized employer stock fund maintained by
the plan as a separate purchase within the meaning of
the securities laws.!? The implication of this decision is
that the securities claims have a dual character as both
the plan’s claim and the individual participant’s claim.'?
Moreover, where a plan accepts employer stock in sat-
isfaction of a dollar denominated matching obligation,
the plan (rather than the participants) would seem to be
purchaser within the meaning of the securities laws.
Nothing the Department did or could say in issuing the
exemption could answer the fundamental question—
who owns, and who has standing to assert the securities
fraud claims with respect to employer stock in 401 (k)
plans where the participants direct purchases and sales
of employer stock or interests in employer stock funds.
Plan fiduciaries have an obligation, however, to see that
the plan has an opportunity to participate in the settle-
ment, either through a claim for the plan as purchaser
of the securities or through a claim on behalf of indi-
vidual participants. Until the question is resolved, fidu-
ciaries are well advised to file on both bases, so that the
plan participants will benefit from the settlement irre-
spective of which theory prevails.

To the extent that securities claims can be asserted
by plans or by plan fiduciaries, the release of these
claims is covered by the class exemption. As with the
ERISA fiduciary breach claims discussed above, defen-
dants and potential defendants in securities class ac-
tions should prefer that the exemption be complied with
rather than pinning their hopes for litigation peace on
an argument that the settled claim does not belong to
the plan such that there is no violation of § 406 when a
fiduciary permits a securities class action settlement to
go forward.

In class action settlements, where neither the plan
nor the plan fiduciary is the named plaintiff, there is
also a question of whether a plan fiduciary can be said
to have caused the settlement giving rise to a violation
of § 406(a). In securities fraud class actions, if we as-
sume that the plan is at least a class member, the ques-
tion is not that difficult. Because these cases are certi-
fied pursuant to Fed. R. Civ. Proc. 23(b) (3), settlements
of the cases often, though not invariably, provide an op-
portunity to opt out after notice is given of the terms of

12 Kurzweil v. Philip Morris, 2001 U.S. Dist. Lexis 83
(S.D.N.Y. 2001).

13 In Kurzweil, 2001 U.S. Dist. Lexis 83, at *9-*10, the court
explained: “There is no artifice in treating the claims of these
individual investors ‘as a collection of separable, purportedly
individual brokerage account actions’ (Reply p.4); that, effec-
tively, is what they were. . . Nor, as this Court held in In re New
York City Housing Development Corp. Bond Redemption Liti-
gation, 1987 WL 494921 (S.D.N.Y. 1987), is there any valid ob-
jection to having these claims filed by Fund trustees who have
the documentation to prove them.” See id at 7-8. Of course,
any individuals who wish to pursue their claims on their own
may do so, provided that no claim filed by the Fund may dupli-
cate a claim filed by an individual investor.

the settlement. By declining to opt out, the responsible
plan fiduciary causes the plan to release its claims pur-
suant to the terms of the class settlement. But the issue
is more substantial in a non-opt out class action, which
is often the form taken by class actions brought by par-
ticipants for breach of fiduciary duty under ERISA to re-
cover for a Plan, or an opt out class action where the
only opportunity to opt out might occur prior to the ne-
gotiation of a settlement. Even if we assume that the
class settlement binds the plan, there is no obvious
point at which it can be said that a plan fiduciary causes
a release of the plan’s claims or the fiduciary’s claims.

In response to comments, the Department declined to
opine as to whether the settlement of a non-opt out
class would give rise to a prohibited transaction. In-
stead the Department suggested in the preamble that
even in such cases “the fiduciary is unlikely to remain
uninvolved,” if only because the fiduciary will be a de-
fendant.'* This discussion by the Department is a bit
muddy. The defendant fiduciary is involved in the case
as a defendant in his individual capacity not on behalf
of the plan, and in settling the claims against him such
a defendant will not, if well advised, purport to act for
the plan, but will only act for himself. Likewise, if the
plan is named in an ERISA class action, it is named as
a Fed. R. Civ. P. 19 defendant for the purpose of assur-
ing that complete relief is granted. The plan is not be-
fore the court with standing to assert or release its own
claims; as noted above, the plan probably has no stand-
ing as an ERISA plaintiff in a fiduciary breach case. In
the preamble to the exemption, the Department also
noted that even if a fiduciary does not cause the trans-
action with the plan, a prohibited transaction under the
code may still occur if the settlement of the class action
produces a transaction between the plan and the dis-
qualified person, so that the disqualified person may
need to assure compliance with the exemption to avoid
an excise tax.

While the need for the exemption in a non-opt out
ERISA breach of fiduciary duty cases is less than clear,
there is reason to comply with the exemption. Since a
plan fiduciary could seek the court’s leave to intervene
and object to the terms of such a settlement, deciding
not to do so could be viewed as causing a release of the
plan’s claims. This is particularly true if the settlement
by the class is ultimately found to have bound plan fi-
duciaries in their pursuit of the same claims after settle-
ment of the class action. Likewise, the Department is
correct that a prohibited transaction may be deemed to
have occurred under the Code if an ERISA class action
settlement precludes plan fiduciaries from pursuing the
same claim. If the decision not to intervene and object
is made in compliance with the exemption by an inde-
pendent fiduciary, uncertainty about whether the settle-
ment can be challenged as a separate and distinct viola-
tion of the ERISA is eliminated.

In the preamble to the exemption the Department
identified two other specific types of transactions for
which the exemption would be available. These are
settlement agreements relating to an employer’s failure
to timely remit participant contributions to a plan, and
settlements involving failure to remit employer contri-
butions to a single employer plan or to a non-
collectively bargained multiple employer plan.'® No re-

14 68 Fed. Reg. at 75,635.
15 68 Fed. Reg. at 75,634-35.
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lief was provided for settlements involving delinquent
employer contributions to a collectively bargained plan;
these settlements are covered by a separate exemp-
tion.'®

What are the Exemption Conditions? Why did DOL Im-
pose Them? The Department has imposed two sets of
conditions on the availability of the exemption, those
that apply to all transactions (Section II of the exemp-
tion), and those that apply only to settlements entered
into after Jan. 30, 2004 (Section III of the exemption).
The application of this date may itself be nontrivial in
the case of class action settlements entered into by non-
fiduciary class representatives prior to this date, but
evaluated by an independent fiduciary at a later date.
We understand that the prospective conditions of the
exemption would apply where the independent fiducia-
ry’s deadline for taking action with respect to a class ac-
tion settlement which the independent fiduciary does
not negotiate occurs after Jan. 30, 2004, e.g. the dead-
line for either objecting to a settlement or opting out of
a settlement has been set for a date after Jan. 30, 2004.
Parties with class action settlements involving plans or
plan fiduciaries pending as of the date of publication
may wish to seek clarification from the Department as
to the application of this date, or more conservatively,
simply assume that all the conditions are fully appli-
cable.

Conditions Applicable to All Transactions. a. “There is a
genuine controversy involving the plan. A genuine contro-
versy will be deemed to exist where the court has certified
the case as a class action.”””

The purpose of this condition is to protect against
sham or collusive settlements. Without it parties in in-
terest might simply buy blanket releases in the context
of claims with no real value, to protect against the pos-
sibility of a real claim being asserted in the future. The
proposal had required that an attorney, retained to ad-
vise the plan, have determined that there was a genuine
controversy involving the plan. The requirement of
such a determination is included in the final only as a
prospective condition; it would have been unreasonable
to assume that attorneys were making such determina-
tions and documenting them prior to the publication of
the exemption. The provision deeming the requirement
of a genuine controversy met where there is a certified
class action is new to the final exemption.

b. “The fiduciary that authorizes the settlement has no
relationship to, or interest in, any of the parties involved in
the litigation, other than the plan, that might affect the ex-
ercise of such person’s best judgment.’”®

In the most important change from the proposal, this
provision dropped the requirement from the proposal
that an independent fiduciary actually negotiate rather
than merely authorize the settlement. The Department
recognized that where the plan is merely part of a class
action, the independent fiduciary will not, at least ini-
tially, have any role in negotiating the terms of the
settlement. The Department cautioned, however, that
“even where negotiation does not take place between
the plan and the defendant, a fiduciary will be com-

16 PTE 76-1, A.l. (41 Fed. Reg. 12,740, 3/26/76, as corrected,
41 Fed. Reg. 16,620, 4/20/76).
17 Material in bold italic is quoted from the operative lan-
gual%e of the exemption, 68 Fed. Reg. at 75,639.
Id.

pelled, consistent with ERISA’s fiduciary responsibility
provisions, to make a decision regarding the settlement
on behalf of the plan, even if that decision is merely to
accept or reject a proposed settlement negotiated by
other class members.”"'®

The Department enlarged on its definition of inde-
pendence in the preamble. First, the Department re-
jected concerns expressed by several commenters that
institutional fiduciaries chosen by the fiduciaries that
had a stake in the settlement to be reviewed could not
be relied upon to fairly evaluate settlements. These
commenters had suggested that at least prospectively,
the exemption should provide participants with input
into any settlement that might bind the plan. The De-
partment simply reminded the public that these inde-
pendent fiduciaries remained subject to § 406(b) of
ERISA and the general fiduciary responsibility provi-
sions of the Act. That said, the Department was at pains
to point out that in many cases the plan’s existing inde-
pendent fiduciary could undertake the task of evaluat-
ing the settlement where the “current fiduciary who is
not a party to the action and who is not so closely allied
with a party (other than the plan) as to create a conflict
of interest.”?° Moreover, in the preamble, the Depart-
ment opined that the mere fact that a party in interest
pays for the independent fiduciary or advisor to the in-
dependent fiduciary would not destroy independence,
but that compensation paid to the professional fiduciary
or advisor by a party in interest should constitute ‘“no
more than a small percentage of such professional’s an-
nual gross income.”?!

In practice, many independent plan trustees and in-
vestment managers who have carefully limited the ex-
tent of their discretion in order to control the risk of li-
ability will be reluctant, at best, to take on the task of
evaluating litigation settlements on behalf of plans.
Many, if not most plans, will be forced to look outside
of their existing roster of service providers for indepen-
dent fiduciaries to serve the role contemplated by the
class exemption. Where existing providers are willing
to undertake this role, they will likely insist on separate
compensation for the increased responsibility and ex-
posure to litigation. It is not obvious that plans or plan
sponsors can save money by using existing fiduciaries
to perform this task.

In the preamble to the proposal the Department
stated that “in some instances where there are complex
issues and significant amounts of money involved, it
may be appropriate to hire an independent fiduciary
having no prior relationship to the plan, its trustee, any
parties in interest, or any other parties to the litiga-
tion.”?? Although this statement was not repeated in the
preamble to the final exemption, it was not contradicted
or withdrawn. Thus, we understand that it is still the
Department’s position.

c. “The settlement is reasonable in light of the plan’s
likelihood of full recovery, the risks and costs of litigation,
and the value of claims foregone.’”3

In the proposed exemption, this requirement of sub-
stantive reasonableness only applied prospectively.
Now it applies retroactively as well.

19 68 Fed. Reg. at 75,635-36.
20 68 Fed. Reg. at 75,635.

21 1d.

22 Id at 75,638.

23 Id. at 75,639.
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d. “The terms and conditions of the transaction are no
less favorable to the plan than comparable arms-length
terms and conditions that would have been agreed to by un-
related parties under similar circumstances.’>*

Here the Department has decided to apply a condi-
tion to all transactions that was not included in the
original proposal. It is not clear what the Department
understood this requirement to add to the “reasonable-
ness” test described above. If it were read to require
class action settlement terms comparable to what the
plan could have obtained had it filed its own suit and
negotiated individually, this provision might be an im-
pediment to participation in reasonable class action
settlements. Opting out of a securities class action is an
option that must always be considered, but it should not
be considered without regard to its costs and risks. Pru-
dence would suggest that a plan should not undertake
substantial litigation expense in the hopes of only slight
improvements in settlement terms. The preamble, how-
ever, contains language to support the view that the De-
partment meant to require no more than a straightfor-
ward cost-benefit analysis. After describing the reason-
ableness and the arms-length requirements of the
exemption, the Department added, “an independent fi-
duciary could satisfy the authorization requirements
under the final exemption by deciding not to opt out of
class action litigation if, after a review of the settlement,
such fiduciary concludes that the chances of obtaining
any further relief for the plan are not justified by the ex-
pense involved in pursuing such relief.”’?® Read with the
Department’s own gloss, the requirements of the ex-
emption remain workable.

e. “The transaction is not part of an agreement, arrange-
mentzgr understanding designed to benefit a party in inter-
est.’””

This requirement is unchanged from the proposal. In
the preamble to the proposal the Department explained
that “[t]he intent of this condition is not to deny direct
benefits to other parties to a transaction but, rather, to
exclude transactions that are part of a broader overall
agreement, arrangement or understanding designed to
benefit parties in interest.”?” As with the requirement of
a “‘genuine controversy,” the Department’s concern in
promulgating this condition was to preclude collusive
settlements.

f. “Any extension of credit by the plan to a party in inter-
est in connection with the settlement of a legal or equitable
claim against the party interest is on terms that are reason-
able, taking into consideration the creditworthiness of the
party in interest and the time value of money.’”®

This provision is a change from the proposal which
recognizes that settlements often provide for a defined
stream of payments over time and are not couched in
the form of principle and interest. While exhibiting flex-
ibility as to the form of such settlements, the Depart-
ment insists that in assessing the reasonableness of a
settlement and associated extension of credit, the fidu-
ciary recognize that the value of a promised stream of
payments must be discounted for the time value of
money and the credit risk presented by the party mak-
ing the promise. This provision should have explicitly

2 4.

25 Id at 75,635.
26 Id at 75,639.
27 1d at 75,638.
28 Id at 75,639.

recognized the value of security for such a promise.
Presumably, were the Department asked, it would sub-
sume the availability of security under the rubric of
creditworthiness, since the Department in the preamble
“encourages fiduciaries to seek security for an exten-
sion of credit, wherever feasible, to protect the plan
against the risk of default.”’?®

£&. ““The transaction is not described in Prohibited Trans-
action Exemption (PTE) 76-1 A.l. (41 FR 12740, March 26,
1976, as corrected 411 FR 16620, April 20, 1976) (relat-
ing to delinquent employer contributions to multiple em-
ployer plans and multiple employer collectively bargained
plans).””°

This carve out from the applicability of the exemption
is new in the final exemption. PTE 76-1, which, like the
present exemption, provides no exemption from
§ 406 (b) violations, will continue to apply to settlements
of delinquent employer contributions claims. PTE 76-1
has no condition relating specifically to the use of an in-
dependent fiduciary, but does require diligent and sys-
tematic attempts to collect the whole amount owing
prior to any settlement, and reasonableness require-
ment similar to the present exemption.

Prospective Conditions (for Transactions After 1/30/04).
a. “Where the litigation has not been certified as a class
action by the court, an attorney or attorneys retained to ad-
vise the plan on the claim, and having no relationship to any
of the parties other than the plan, determines that there is
a genuine controversy involving the plan.’>*

This requirement is designed to avoid collusive or
sham settlements. It resembles a condition in the pro-
posal that applied retroactively, as well as prospec-
tively. The decision to except from this requirement
those cases certified as class actions is new to the final
exemption

b. “All terms of the settlement are specifically described
in a written settlement agreement or consent decree.’”>>

This requirement is unchanged from the proposal
and was noncontroversial.

c. “Assets other than cash may be received by the plan
from a party in interest in connection with a settlement only
if: (1) necessary to rescind a transaction that is the subject
of litigation; or (2) such assets are securities for which
there is a generally recognized market, as defined in ERISA
section 3(18)(A), and which can be objectively valued. Not-
withstanding the foregoing, a settlement will not fail to
meet the requirements of this paragraph solely because it
includes the contribution of additional qualifying employer
securities in settlement of a dispute involving such qualify-
ing securities.”>

In response to comments, this requirement contains
far more flexibility than the proposal, which limited the
use of noncash assets to those assets necessary to re-
scind a transaction. Note that even the proposal, and
now the final, by separately exempting extensions of
credit in connection with settlements, effectively al-
lowed the plan to receive even nonmarketable debt as
part of a settlement. The final exemption, however, rec-
ognizes that in securities class actions stock is often
contributed as part of a settlement, and that in ERISA

29 Id at 75,636.
30 Id at 75,639.
31,
32d.
33 1d.
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suits involving disputes over qualifying employer secu-
rities, the most sensible resolution often involves the
contribution of additional qualifying employer securi-
ties. This condition will still create an impediment for
more creative settlements that may involve a potentially
higher recovery, such as warrants.

d. “To the extent that assets, other than cash, are re-
ceived by the plan in exchange for the release of the plan’s
or the plan fiduciary’s claims, such assets must be specifi-
cally described in the written settlement agreement and
valued at their fair market value.’”>*

Fair market value of noncash assets must be deter-
mined in accordance with section 5 of the Voluntary Fi-
duciary Correction (VFC) Program. The methodology
for determining fair market value, including the appro-
priate date for such determination, must be set forth in
the written settlement agreement. This VFC valuation
methodology allows assets traded on a generally recog-
nized market to be valued at the average value of the
asset on such market on the applicable date, but re-
quires an appraisal of any other asset by a qualified, in-
dependent appraiser. The requirement is new to the fi-
nal exemption and may present practical problems for
some settlements. Obtaining compliance with the re-
quirement that the value be made an explicit part of the
settlement will be particularly difficult in class settle-
ments, where the independent fiduciary for the plan
does not negotiate the terms of the settlement. It may be
appropriate to ask the Department for a modification of
this provision as to class settlements where the plan or
plan fiduciary is not the named plaintiff.

In addition, this condition in unclear as to whether it
applies to a promise by a party in interest to make peri-
odic payments as part of a settlement. If so, then per-
mitted extensions of credit to parties in interest would
have to be valued like any other debt that might be
given as part of a settlement, taking into account the
time value of money, creditworthiness of the party in in-
terest, and security, if any, for the promise. Clarification
should be sought from the Department regarding the
application of this condition to extensions of credit to
parties in interest that are permitted by the exemption.

e. “Nothing in section lli(c) shall be construed to pre-
clude the exemption from applying to a settlement that in-
cludes a written agreement to: (1) [m]ake future contribu-
tions; (2) adopt amendments to the plan; or (3) provide ad-
ditional employee benefits.””>°

Often the settlement of ERISA claims, including
claims for relief to the plan includes injunctive relief
that benefits plan participants but might not be said to
be relief for the plan. A promise to make future contri-
butions falls into a grey area as to whether it amounts
to an asset other than cash received by a plan. The De-
partment has not made clear whether such a promise
must be valued by an independent appraiser, and the
value included in the settlement agreement. We suspect
this was not the Department’s intent, but the Depart-
ment should be asked to provide guidance on this point
to confirm this reading.

More troubling is the question of whether a fiduciary
is entitled to weigh relief that benefits the participants,
but not the plan as an entity in deciding to release a
claim on behalf of a plan. The language of the exemp-
tion makes clear that such relief is, at least, permitted,

34 Id at 75,639-40.
3% Id at 75,640.

but in practice it is weighed heavily by parties negotiat-
ing settlements of claims brought on behalf of plans just
as if it were value delivered to the plan. If value to the
participants cannot be taken into account by a fiduciary
in assessing the adequacy of a settlement, the terms of
the exemption will needlessly constrain the flexibility of
parties in arriving at appropriate settlements. Here
again, clarification as to the Department’s intent should
be sought.

f. ““The plan fiduciary acting on behalf of the plan has ac-
knowledged in writing that it is a fiduciary with respect to
the settlement of the litigation on behalf of the plan.’”>®

There is no change from the proposal. As a practical
matter, the plan will already have a trustee. However,
directed trustees may be unwilling to take on the added
responsibility of evaluating the settlement (or their fees
for that service may be higher than independent fidu-
ciaries who are not also trustees).

In light of the Enron decision, which places a higher
burden on a directed trustee who follows the direction
of a named fiduciary as contrasted with following the
direction of an investment manager, trustees have in
some cases insisted that the independent fiduciary be
appointed as an investment manager with well-defined
authority over the claim being settled. Other designs,
however, are possible, including appointing a new
trustee for the chose in action and appointing a named
fiduciary.

Care should be taken to amend the governing plan
documents and trust agreements to reflect the intended
scope of the independent fiduciary’s authority, and his
means of appointment. The plan’s existing institutional
trustee will need to be a party to any amendments to the
trust agreement, so the trustee must, as a practical mat-
ter, be consulted on the substance and form of these
changes. If the authority of the independent fiduciary is
limited—e.g. if the fiduciary only has the right to evalu-
ate a class settlement negotiated by others, but may not
actually pursue the claim on behalf of the plan, residual
authority will be left with other fiduciaries who may
have serious conflicts of interest. The scope of the inde-
pendent fiduciary’s authority needs to be carefully
thought through.

g-h. “[Recordkeeping and disclosure provisions requiring
the plan fiduciary to maintain records from which interested
parties may determine compliance with the other condi-
tions of the exemption. These records, but not confidential
financial information or trade secrets, must be available to
participants and beneficiaries. All such records must be
available to government agencies].””>”

These provisions are the same as those contained in
the proposal except that the burden of recordkeeping
and disclosure is placed on the plan fiduciary that au-
thorized the release of claims. It is unclear whether the
protection for confidential trade secrets or financial in-
formation is broad enough. During the course of inves-
tigating a settlement, certain persons may be willing to
provide information to the independent fiduciary on the
condition that it be kept confidential. For example, in
our experience we have found it useful to talk to media-
tors who were involved in settlement negotiations.
These individuals would not have been candid with us
if they had understood that we might be required to
share the substance of what they told us with plan par-

36 1q
57 1d.
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ticipants. Clarification should be sought from the De-
partment on the scope of this protection—the informa-
tion available to independent fiduciaries should not be
limited by the generally salutary disclosure require-
ments.

Practical Considerations

Based on our experience with the independent fidu-
ciary role contemplated by the exemption, there are a
number of practical considerations that independent fi-
duciaries appointed to evaluate securities class action
settlements and settlements of ERISA claims must take
into account in performing their duties. We review
some of them here.

Release of ERISA Claims in Securities Class Actions.

In our experience the most common problem pre-
sented by class action settlements of securities claims is
the almost automatic inclusion in these settlements of
extraordinarily broad release language. These releases
cover claims other than securities claims, and release
claims against nonparties with some connection to the
defendants.

In the preamble to the exemption the Department
made it clear that such releases are unacceptable unless
the plan receives additional consideration for the re-
lease of other valuable claims:3®

“[T]he Department recognizes that, in a number of
securities fraud class action settlements, the partici-
pants and or plan fiduciaries have successfully objected
to the original release and were able to modify the
terms of the release to permit the plan to receive its
share of the securities fraud settlement without releas-
ing its ERISA claims against the defendants. The De-
partment notes that plan fiduciaries should consider
whether additional relief may be available for the
ERISA claims before agreeing to a broad release.”3®

By the same token if the release preserves ERISA
claims that might be made on behalf of the plan, the
plan can participate in the securities fraud settlement
on the same basis as other class members, provided
that the settlement otherwise meets the conditions of
the exemption.

We have been successful in obtaining, on behalf of
plans, revisions to preliminarily approved securities
settlements that contained overbroad release language
and failed to provide any additional compensation for
the release of plan claims. These negotiations, however,
have been resolved at the deadline for filing objections
or opting out of a class action settlement. Our experi-
ence convinces us that it would be in the interest of
plans to have an independent fiduciary appointed
within a short time after the appointment of lead coun-
sel in the securities fraud class action case. This would
give the independent fiduciary a better opportunity to
shape the terms of any release negotiated in the securi-
ties case, and meaningfully explore the possibility of a
global settlement of securities and ERISA claims while
the securities case is still unresolved. Such a settlement
of course, must provide adequate consideration for the
release of ERISA claims.

38 If pressed, the courts will likely take a similar position.
Great Neck Capital Appreciation Partnership v. PriceWater-
houseCoopers, In re Harnischfeger Indus. Sec. Litig., F.R.D.
400, 406 (E.D. Wsic. 2002).

39 68 Fed. Reg. at 75,637.

Settlements Limited to ‘Open Market Purchasers.” The
securities laws protect purchasers of securities, broadly
defined. The protections of these laws are not limited to
purchasers on the open market. Plans in particular ac-
quire stock other than on the open market, most com-
monly through contributions by plan sponsors of em-
ployer stock in satisfaction of a matching obligation or
an obligation to contribute stock or cash equal to a per-
centage of compensation. A settlement of securities
claims that does not compensate for these non-open
market purchases is not adequate from the plan’s per-
spective where it has acquired stock outside of the open
market.

Further, many plans allow participants to acquire
stock within the plan. This can occur where the plan
maintains a unitized stock fund within which it nets
buys and sells, or where the plan allocates actual shares
to participants’ accounts. In either event there is “trad-
ing” at the plan level (and injury to defrauded partici-
pant purchasers) that is not reflected in open market
purchases by the plan. Kurzweil*® supports the proposi-
tion that a plan trustee may file a claim based on the
losses of participants, not just the losses of the plan as
a whole based on open market purchases. The indepen-
dent fiduciary must be mindful of this issue in evaluat-
ing the settlement itself to avoid any language that
would prejudice the plan’s position that claim should be
filed on this basis, maximizing recovery for the plan and
its participants.

Evaluating the Plan of Allocation. Securities class
settlements contain a plan of allocation that are quite
individual to the particular case. Which purchases
count and how much, as well as what sales are netted
out, and to what extent may be fair or unfair to class
members generally, and may have a particular impact
on the plan depending on the plan’s and the partici-
pants’ purchase and sale patterns. The allocation plan
needs to be looked at for its fairness to the plan.

Opting Out of Securities Class Actions. Where the
plan’s claim is very large, and the case is very strong,
participating in a class action may not be in the plan’s
interest. Facts peculiar to the individual case—e.g.
whether distinct misrepresentations were directed to
plan fiduciaries, whether class counsel is the best avail-
able counsel will have an impact on whether this is so.
The plan will have an explicit opportunity to opt out of
the class action at the time the class is certified, and of-
ten, but not invariably, at the time the class is settled. In
some cases, where the class has already been certified
and the court does not require a second opportunity to
opt out, the plan’s only recourse once a settlement has
been reached is to file an objection with the court.

From the time a class action is filed, however, plan fi-
duciaries (whether they appreciate it or not) are making
a fiduciary decision about whether to pursue a separate
action. If a case justifies a separate action by a plan, of-
ten the ideal time to file is relatively early in the life of
the litigation, so that the plan can participate in discov-
ery and settlement discussions. Although the class ex-
emption only deals with settlements, the decision not to
opt out of a securities class action and bring a case
separately on behalf of a plan is typically being made by
plan fiduciaries laboring under a serious conflict of in-

40 Kurzweil v. Philip Morris, supra.
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terest. The prompt appointment of an independent fidu-
ciary broadly empowered to pursue the plan’s claims,
when made not long after lead counsel is appointed in
the securities litigation, may protect against allegations
that the fiduciaries of the plan did not pursue both se-
curities and ERISA claims appropriately.

Usually, however, by inaction or deliberate decision,
a plan will not have filed its own action, or opted out in
advance of the class settlement. The independent fidu-
ciary has significant leverage in obtaining changes to
class settlements where the settlement gives class mem-
bers the ability to opt out. Often the plan will be the
largest claimant, and the settlement itself, or a side let-
ter will stipulate that the defendants can withdraw from
the settlement if opt outs represent a specified portion
of the class. The defendants want peace, and the pros-
pect that the plan, with substantial resources, might
continue the pursuit of the claims provides a powerful
incentive to negotiate changes that do not alter the fun-
damental complexion of the deal. To take advantage of
this leverage, however, the independent fiduciary must
be empowered to opt out. A decision to opt out effec-
tively commits the plan to file its own action. Even if the
terms of the independent fiduciary’s engagement do not
empower it to take such a step, it must be understood
that some fiduciary will have to make that decision in
the wake of opting out. A decision not to file suit on be-
half of the plan opts out will be difficult to defend.

Appointing an Independent Fiduciary to Pursue ERISA
Claims. Once a securities class action is filed against a
company whose plan purchased stock during the class
period, the possibility of an ERISA claim based on the
same facts should, by now, be apparent to everyone.
Existing plan fiduciaries have a responsibility to evalu-
ate what action to take on such a claim on behalf of the
plan, but these fiduciaries are generally the same indi-
viduals who would be defendants in any ERISA action.
The conflict of interest is manifest. Nevertheless, com-
mon practice is to wait for a participant to file an action
and leave the decision about who and whether these
claims are prosecuted to the vagaries of competition in
the plaintiffs’ class action bar. Instead of a fiduciary di-
recting the ERISA litigation on behalf of the plan, it is
prosecuted by a class representative who may or may
not be adequate, and will generally be, at best, unso-
phisticated.

The uncertain nature of pursuit of ERISA claims that
parallel securities fraud allegations brings into sharp fo-
cus a key issue in hiring an independent fiduciary to
evaluate settlements of securities claims, ERISA claims,
or both. What is the appropriate scope of the fiduciary’s
authority? Is it merely to take action that must be taken
in the securities case (opt out or not, object or not), or
does it include the authority to pursue the plan’s claims
(securities and ERISA) if that is appropriate. Unlike the
securities case where the plan is a class member, there
is no point in an ERISA class action where the plan as
an entity must take a position as a matter of class action
procedure. The parties may seek the protection of an in-
dependent fiduciary signing off on the settlement, but
an ERISA case can be settled by a participant class
without fiduciary participation.

Appointing an independent fiduciary with authority
to sue the appointing authority or persons closely asso-
ciated with the appointing authority is an awkward task
at best. Failure to do so, however, means, as a practical

matter, that the decision to file or, more often, not to file
suit is being made by individuals too conflicted to fairly
make that decision for the plan.

Filing the Plan’s Claim(s). Once an independent fidu-
ciary has approved the settlement for the plan, submis-
sion of the actual claim with the claims administrator
for a securities class action settlement need not be
made by the independent fiduciary. This is so, at least
where, by the terms of the settlement, a fixed amount of
money will go to the class, and the division of the pro-
ceeds within the class is a matter of indifference to the
defendants. Nevertheless, as a practical matter, once an
independent fiduciary is appointed to deal with the
class action, most appointing fiduciaries will want to
grant complete responsibility for filing the post-
settlement claim to the fiduciary.

An interesting question exists as to whether the claim
can be filed to cover not just acquisitions of stock by the
plan as a whole, but acquisitions by each participant.
Generally, by filing a claim at the participant level the
plan can maximize its recovery because acquisitions
and dispositions on behalf of individual participants
will be netted out by the plan before the plan acquires
stock on the open market. This analysis is complicated
somewhat where the participant acquires shares in a
unitized company stock fund that contains a small
amount of cash, rather than shares of stock.

The issue of whether a plan fiduciary can file a post
settlement claim for acquisitions made by each partici-
pant is discussed and resolved in the plan’s favor in
Kurzweil *! Any fiduciary filing a post-settlement claim
on behalf of a 401 (k) plan should be mindful of this is-
sue and try and submit the claim in the form most ad-
vantageous to the plan and its participants.

Conclusion. PTE 2003-39 clears the way for settle-
ments in cases involving immediate cash payments,
payments over time (with or without security) and addi-
tional benefits to participants (within the plan or out-
side of the plan), without concerns that the settlement
itself will create a prohibited transaction. However, it
still prevents settlement of cases involving parties in in-
terest (including the employer) where noncash assets,
such as warrants, are received in the settlement. This
may prevent the plan from accepting valuable consider-
ation, available to other class members, without an in-
dividual exemption. Given the length of time it takes to
obtain an individual exemption, it is unlikely that the
exemption will be granted before the decision must be
made to opt out of the settlement. In those cases, in-
house fiduciaries will probably still want to retain an in-
dependent fiduciary to make the decision as to whether
to opt out of the settlement and pursue separate litiga-
tion or to negotiate a change in the settlement that
brings it within the class exemption.

Our recent experience indicates that the lawyers han-
dling securities settlements for the employer are often
oblivious to the ERISA issues, even where parallel
ERISA litigation has been brought. Therefore, in-house
fiduciaries and ERISA counsel defending the ERISA liti-
gation should monitor the securities litigation so that an
independent fiduciary can be retained before the terms
of the settlement are locked in place.

41 Kurzweil v. Philip Morris, supra.
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