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Independent Settlement Fiduciary Experience  
 

Fiduciary Counselors Inc. is an investment adviser registered with the Securities and Exchange 
Commission under the Investment Advisers Act of 1940. Since 1998, Fiduciary Counselors has 
assets under management of more than $1 billion, of which over $750 million is publicly-traded 
employer stock in defined contribution plans.  

Fiduciary Counselors has acted or is currently acting as independent fiduciary with respect to class 
action settlements for plans sponsored by: 

• Allegheny Energy (ERISA and securities litigation) 
• Amarada Hess (ERISA and securities litigation) 
• AOL Time Warner (ERISA litigation) 
• Broadwing (ERISA and securities litigation) 
• CIGNA (securities litigation) 
• Dillard’s (ERISA litigation) 
• Enron (securities litigation) 
• Global Crossing (ERISA and securities litigation) 
• Federal-Mogul Corporation (ERISA and securities litigation) 
• Fifth Third (securities litigation) 
• Fluor (securities litigation) 
• Mirant (ERISA litigation) 
• NUI (ERISA litigation) 
• Polaroid (ERISA litigation) 
• Sprint (securities litigation) 
• United Air Lines ESOP (ERISA litigation) 

 
Settlement Fiduciary Responsibilities 
Depending on the nature of the settlement, Fiduciary Counselors will assume responsibility for:   
 

• Determining whether the settlement satisfies the conditions of Prohibited Transaction 
Exemption 2003-39 (“PTE 2003-39”), including negotiating any changes necessary to 
protect the interests of the Plans and their participants; 

• Determining whether plans should opt out of the settlement;  
• Determining whether any objections should be brought on behalf of the Plans;  
• Determining how to make claims on behalf of the Plans in the settlement; and 
• Determining how the proceeds of the settlement are allocated to participants’ accounts.  

 
We generally provide a report describing our conclusions, which may be submitted to the court. We 
will direct the trustee as to whether to opt out and prepare the claims to be filed. If an objection is 
necessary, we will file the objection with the court on behalf of the plans. 
 
We review the strength of the claims brought in the litigation, the potential recovery if the suit had 
been won, the recovery obtained, the scope of the release being granted (particularly as it impacts  
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potential ERISA claims that the Plans might have) and the reasonableness of fees paid to plaintiffs’ 
counsel.  
 
To the extent possible (given limitations of data), we have allocated any recovery to participants in 
securities cases to the participants in proportion to the claims they would have had if they acquired 
the stock directly. However, in cases where sufficient historical data about participant transactions 
has not been available, we have used other methods to approximate each participant’s share of the 
recovery, such as the amount of stock held by each participant in the class period. In ERISA 
settlements, the allocation method has usually been negotiated as part of the settlement and we have 
reviewed it for reasonableness as part of our overall review of the settlement. 
 
Qualifications and Experience of Litigation Committee 
Three experienced ERISA attorneys form Fiduciary Counselors’ Litigation Committee, which 
evaluates class action settlements:  

• Nell Hennessy, President & CEO of Fiduciary Counselors, has headed the company 
since its incorporation and prior to that served on the Board of its parent company 
beginning in 1998. From 1993 to 1998, as Deputy Executive Director and Chief 
Negotiator of the Pension Benefit Guaranty Corporation (PBGC), Ms. Hennessy 
negotiated with major corporate pension plan sponsors in a wide range of industries. 
Before joining PBGC, as a partner at Willkie Farr and Gallagher, she advised employers 
and plan fiduciaries about employer stock issues. She is a founding Board member of the 
American College of Employee Benefits Counsel and also served on the ABA Task 
Force on Corporate Responsibility, which recommended a variety of corporate 
governance changes (the “Cheek Report”). She has been involved in all of Fiduciary 
Counselors’ assignments involving litigation settlements and has also acted as an expert 
witness in employer securities cases.  

 
• Christopher Capuano is Fiduciary Counselors’ General Counsel. He has been 

responsible for the litigation aspects of our assignments as independent fiduciary with 
respect to litigation settlements. He previously served as General Counsel of Proxicom, 
an Internet application development company, from its initial venture funding in 1996 
through its successful initial public offering of stock in 1999 and its acquisition by 
Dimension Data (LSE: DDT) in 2001. He was also responsible for developing, 
implementing and operating all of Proxicom’s employee plans, including serving as a 
trustee of the 401(k) plan. Prior to joining Proxicom, he was a litigator and benefits 
attorney at Willkie Farr & Gallagher.  

 
• Stephen Caflisch is Fiduciary Counselors’ Deputy General Counsel. He has more than 

16 years of experience in employee benefits and bankruptcy law. Before joining 
Fiduciary Counselors, Mr. Caflisch was an employee benefits consultant at Price 
Waterhouse, specializing in qualified and non-qualified plans with an emphasis on 
qualified retirement plans. Prior to his work at Price Waterhouse, Mr. Caflisch worked 
on issues involving both single-employer and multiemployer plans as a Special Counsel 
at the Pension Benefit Guaranty Corporation. Mr. Caflisch also specialized in employee 
benefits as an associate with the law firm of Reed Smith Shaw & McClay in 
Washington, DC. 


